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I. INTRODUCTION

Abortion has been, and continues to remain, one of the most heated debates in the world.
The trend of legalising abortions started in 1920 with VIadimir Lenin legalising abortion in
the Soviet Union? bringing, as of 2012, almost 75% of the world population to have the
‘Right to Abortion’.® India was a pioneer in introducing legalised abortions by enacting
Medical Termination of Pregnancy Act, 1971 for the same.* Despite granting a statutory right
to the women to exercise their autonomy with regards to abortion, 13% of the maternal deaths
in India are caused due to the adoption of unsafe means for abortion® and approximately 90%

of the abortions are performed under potentially unsafe conditions.®

From the Non-Governmental Organisations and Pressure Group to the Political parties, the
issue of abortion has spilt everyone into two, those taking Pro-Choice stand and those taking
Pro-Life stand. The opponents of legalisation of abortion maintain that the foetus is a life in
itself and has the basic human right to survive.” On the other hand, the proponents argue that
compelling women to bear unwanted children is a form of ethical despotism® and that the

policy must be directed towards protecting a woman's ability to control her own body.’
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Though the intention of the MTP Act was to flip over the Indian policy from a Pro-Life view
to a Pro-Choice one, women rarely have their own say.'® Inter-generational differences,
mobility, economic means and various socio-cultural factors play an important role in a
woman’s decision regarding abortion.™* On the other hand, when the state adopts a Pro-Life
policy, women have no other means but to resort to unsafe and illegal means of abortion as
they give up to the social stigma of giving birth to a baby girl, carrying a baby without

marriage etc.'?

This project seeks to analyse both Pro-Choice and Pro-Life ideologies from a woman’s
perspective drawing a cost-benefit analysis of the both the policies and examining how the

women end up being disadvantaged with either of the policies.
Il. SETTING THE DEBATE: THE TALE OF TWO POSITIONS

The two ideologies i.e., Pro-Life and Pro-Choice have never rested in debating against each
other.® The pro-life position backs on the argument regarding the ‘sanctity’ of life and how
abortion leads to the violation of the right to life.** On the other hand, the pro-choice position
thrives on the theory of liberalism which says that the individual is the rightful possessor of
his or her bodily capacities.™> However, there are two key features which both the positions

share.
2.1 The Question of Fetal Personhood

The primary matter of disagreement in the whole dispute is whether the foetus is to be
considered a person or not.'® At one end of the spectrum is the fundamentalist stance that
claims either that the newly fertilised human ovum is a human person from the moment of

conception, or at least that it must be treated as such even if we cannot know precisely when
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in its subsequent development it becomes ‘ensouled’.’” On the other end is the contemporary
Roman Catholics belief that the primitive streak stage marked the true formation of a new
living individual with a human nature.'® To answer this, the advocates of pro-choice stand
assert that the foetus is not a living person. Thelma McCormack, a renowned sociologist,
responded to the pro-life view saying, “Life truly begins in the... hospital room, not in the

womb.”*°

While both the sides vehemently argue the assertion i.e., whether the foetus is a person or not,
they agree that if it did, abortion has to be outlawed.”® In fact, the proponents of the Pro-
Choice stand argue that if the assertion is proved to be true, the principles laid down in Roe v.
Wade* must necessarily be discarded.?? However, a critical intervention crept into the
discourse when Jeanette Bushnell, a United States based health activist, stated, “The foetus is
life — but sometimes that life must be ended.”®® This worsens the situation for the Pro-Life
advocates as it is not the claim that ‘the foetus is life’ which is problematic, but the
conclusion that ‘because foetus is life, abortion should be criminalised’ is a troublesome one.
The Pro-Choice champions take advantage of this by conveniently connecting it to the ‘anti-
prison’ movement.?* A commitment to criminalization of social issues necessarily contributes
to the growth of the prison system because it reinforces the notion that prisons are appropriate
institutions for addressing social problems rather than causes of the problems.® This

invariably weakens the case of the Pro-Life stand.

Keeping aside the criminalisation issue, it can be fairly stated that in case the status of

personhood is granted to the foetus, both Pro-Life and Pro-Choice preachers would consider
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the act of abortion a violation of the right to life of a living person.?®
2.2 The Place Where The Foetus Lives

One thing both the stand points completely ignore is the fact that the gestation occurs inside
someone’s body.?” The opponents of abortion keep their arguments restricted to the debate
‘whether the foetus is a living person or not’.?® They maintain that the women who become
pregnant (whether intentionally or unintentionally) must endure the process of pregnancy and
birth, no matter how distressing, painful and risky it is for them.?® According to the argument
advanced by the anti-abortion movement, when there is a conflict between the foetus' right to
life and a woman's desire to end her pregnancy, the foetus' rights trump any claim the woman
may have to seek an abortion except, perhaps, when the woman's own life is threatened by
continuing the pregnancy.® To rebut these claims, the Pro-Choice’s advocates deny the

assertion that the foetus is a living person.®

What has remained, and continues to remain, as a grey area in the whole discourse is the
absence of discussion as to where the foetus actually lives.*> More often, the pro-life stand
point does not consider the fact that there is a woman involved in the whole issue.*®* The
foetus survives not on its own, but on the blood oxygenated by another person. Mary Anne
Warren, a renowned feminist, argues that ‘there is room for only one person with full and
equal rights inside a single human skin’.** In fact, the size of the foetus increases enlarging
someone else’s physical boundaries. Even if it is assumed, for the sake of this discussion, that
the foetus is indeed a living person, the ‘right to life’ invariably circumscribes the woman’s

right to bodily autonomy.* Hence, it can be safe to conclude that the ‘right to life’ should end
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once its exercise involves occupying someone else’s body.*® This follows that the act of
aborting a child may not be treated as ‘murder’ as the violation of the ‘right to life’ of a

foetus is not as savage as the violation of the same of an independent person.*’

What remains an essential point for this discussion is that it is not merely the ‘right to life’ of
the foetus which matters, but the existence of it in some other person’s body.*® The
unidimensional emphasis on abortion in discussions of the pregnant woman's bodily
autonomy has obscured the complexity of pregnancy.*® Subsequently what follows is the
decision-making ability of the pregnant woman regarding something which is dependent on

her.%

111.DECISION MAKING PROCESS: COERCION & CONTROL

The scholarship over the unsafe abortions**, associated morbidity and mortality in women is
tremendously huge.*? The Governments have initiated several programs and schemes for the
betterment of the abortion process.*® However, the debate has restrained itself to making the
abortions safer rather than looking at the decision making process that leads to the abortion.
Especially in a traditional and religious country like India, changing the mind sets of the
people becomes much more important than enacting a law.** To guarantee that law makes
real changes on the ground, the efforts need to be more than mere legislation of a black letter

law.” A policy which takes the line of ‘Pro-Choice’ or ‘Pro-Life’ merely looks at the issue of
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women’s autonomy and the rights of the foetus.*® However, what is essential is the question
as to how the pregnant women go about deliberating their decision and the various factors

which influence them.
3.1 Socio-Cultural Factors

A stereotypical view about the women says that their social interests are weaker than those of
men, and that their capacity for the sublimation of their instincts is less.*” Hence, the women
have been considered the weaker sex for centuries together.* As mentioned above, the
changing the mind sets of the people regarding the equality of gender is much more important

than merely enacting a law for the same.*

Abortion happens to be an issue which, in a legal sense, is to be solely decided by the
women.”® The idea of ‘personal autonomy’ does not consider anyone else apart from the
pregnant woman.” Further, ‘informed consent’ assumes the capacity to understand and
evaluate information offered and the ability freely and without coercion to accept, refuse, or
choose between alternative.>> However, while deciding the issue of abortion, Indian women
not only have to consider their own decision, but also various factors that influence them to
arrive at their decision.®® The localized norms against abortion need to be challenged and
surpassed for a woman to have her own say in her decision.>* Also, the stigma attached to the
act of aborting a child, many of the times, is the reason for not opting to abort even if their
personal willingness is otherwise.>® In public discourse and from the perspective of women

having abortions, however, the idea that there are “good abortions” and “bad abortions”
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stemming from “good” and “bad” reasons for having them is prevalent.”® “Good abortions”
are those judged to be more socially acceptable, characterized by a foetus with major
malformations, or an abortion in the case of rape or incest.>” “Bad abortions,” in contrast,
occur without any reason or at later gestational ages and are had by “selfish” women who
have had multiple previous abortions without using contraception.®® Furthermore, people who
support an abortion of a woman may also feel ‘courtesy stigma’ that arises from being

associated with either the women who have had abortions or its providers.>

These kind of socio-cultural factors haunt primarily the developing societies and traditional
countries.®® India happens to be no stranger for such kind of belief systems.®* The end result
is that despite being granted an absolute right to abortion and bodily autonomy,®® Indian
women are incapable of using the same due to the socio-cultural believes which encircle

them, making them disadvantaged.
3.2 Economical Factors

Poverty and Economical factors are cited as the reasons by a number of women for opting to
abort the child.®® Married women, especially, resorted to abortion mostly because of the
pressures of childcare and responsibility of supporting family.®* Material deprivation is
among the more vicious pressures to abort, and is especially exacerbated by people who take
the attitude that poor women should not be having children to be a “welfare burden."®®
Unemployment and inability to afford additional children are the reasons which have been
used not only in India, but around the globe.®® While this remains the situation in a scenario
where the state policy tilts towards the ‘Pro-Choice’ ideology, it worsens when a state adopts

the ‘Pro-Life’ one.
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Pregnant women, who are economically incapable of nurturing a child, have two options in a
Pro-Life state. First, to abort through unsafe and secretive means as informing the law
enforcement department would result in criminal charges being framed against them.®’
Second, to carry on with the pregnancy making the situation even more miserable by adding
another member to their family.®® Most of the women are likely to take the first option as the
second one would mean that they will have to live in the execrable conditions for a much
longer period of time.*® Women may choose the first option not just because of economic
reasons, but also to meet their needs for confidentiality and quickness far better and at lower
cost.”® Additionally, the suffering of the child too is, at least patently, not felt when aborted.”
However, while going for the first option of getting aborted, the women run the risks of

severe health damage and loss of life.”

India happens to be a record holder of being the country with highest number of maternal
deaths, out of which 13 per cent occur because of pregnancy-related causes.”® Further, it has
been estimated that more than 90 per cent of the abortions which happened in India have been
done using unsafe means.” Though the practice of self-induction or using lay practitioners is
declining among abortion-seekers in general, rural and economically disadvantaged women
still rely on these methods.” This leaves no doubt that a ‘Pro-Life’ policy would impair the

women in terms of health and life, and make them disadvantaged.
2.3 Family’s Influence

When choices are provided to women, they do consult their family members and express
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curiosity and fear.”® They ask for information so as to proceed towards an ‘informed
choice’.”” However, this subsequently becomes the reason for being influenced by the same

family members when it comes to taking a decision.”

Conspicuously absent from the discussion of these kind are the interests of third parties in the
abortion, especially the interests of the prospective father, which, most of the times, prevail
over the personal choice of the pregnant woman.”® If gone against the husband’s opinion, this
might result in a hostile environment at home. Moreover, unmarried women have known to
abort the child mostly because the prospective father was not happy with the abortion.®® In
the end, this uncongenial environment at home leaves no choice for the women but to go
ahead with the preferences of her family. This happens to go against the law as it stands

today.®

However, what might surprise is that the law itself does not allow the mentally ill women to
have the same bodily autonomy, at least on paper.2? The consent of the pregnant women has
been conveniently substituted with that of her guardian.® Though the courts have allowed
mentally ill women to carry on with the pregnancy, the reason has never been that they
deserve their own choices to be taken into consideration.®* Despite ratifying the International
Conventions such as CRPD® and CEDAW®, the state doesn’t seem to react and provide
them the same autonomy the non-mentally ill women enjoy. This gives out a mandate to the
legal guardians to exercise their personal choice over the pregnant woman. Moreover, if the
mentally ill woman seeks for an abortion and the guardian doesn’t agree, it would in fact lead
to forced motherhood. Such hostility makes the mentally ill pregnant women vulnerable and

disadvantaged.

2.4 Health Effects of Abortion
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A pertinent fact which needs to be noted here is that the reason for legalization of abortion in
India was not to provide the Right to Reproductive Autonomy or Bodily Autonomy to
women, but to devise a mechanism for family planning so as to reduce the population
growth.®” Though Shah Committee® specifically denied that this was the purpose, there is

little dispute to the fact that this is how the states saw the legalization of abortion.®

To achieve the ends of reducing the population growth, women’s health has been
thoughtlessly used as the means.*® The health effects of abortion range from infections to
breast cancer and infertility.”* Such vulnerability of women and exposition of their health to
severe consequence makes them disadvantaged.

IV.CONCLUSION

A very evident conclusion at this juncture is to emphasize the need of a ‘Pro-Women’ policy.
It has been stated in the previous chapter that women, especially in the developing countries,
are rarely able to exercise the right to bodily autonomy. Existing data and a growing number
of studies seem to indicate that slow but steady progress is being made to reduce unsafe
abortions and to reform abortion law, policy and practice to benefit women's health and lives

around the world.*?

It happens to be the responsibility of the state to play a role of ‘guardian’ of all its citizens,
especially in a democratic one.”® Though the legislation of Medical Termination of
Pregnancy Act has given all the non-mentally ill women a ‘Right to Reproductive
Autonomy’, what still remains out of reach are the facilities for safe and healthy abortion.** A

welfare state would in fact live up to its adjective only when it concentrates on actual
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Delhi: Ministry of Health and Family Planning, (1966).
% phadke S, Pro-choice or population control: a study of the Medical Termination of Pregnancy Act,
Government of India, Available at http://tiss.academia.edu/ShilpaPhadke/Papers/215877/Pro-
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90ia 1971 (Last accessed on 11th April) (1998).
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% physical Health Effects, Available at http://www.abortionincanada.ca/health/physical_effects.html (Last
accessed on 13th April, 2012).
% Marge Berer, National Laws and Unsafe Abortion — The Parameters of Change. Reproductive Health
Matters, Vol. 12, No. 24, Supplement: Abortion Law, Policy andPractice in Transition (Nov.), 4 (2004).
% Simona Goi, Agonism, Deliberation, and the Politics of Abortion. Polity, VVol. 37, No. 1, Fashion for
Democracy (Jan.), 61 (2005).
% Lakshmi Ramachandar and Pertii J Pelto, Abortion Providers and Safety of Abortion: A Community-Based
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implementation of the rights it gives to its citizens.”® A start would be to provide medical
health care pre-birth as well as post-birth towards nurturing of the child, to those who intend
to carry the baby. Moreover, the state should also develop the policy in such a way that the
notions and mind sets regarding abortion are changed to meet the standards of the liberalized

world.*®

What remains, and continues to remain, is the importunate problem of the unsafe abortions.®’
Moreover, the health effects of abortion remain one of the most evident factors which the
state has manifestly failed to consider. The need of the hour is a policy which articulates and,

when implemented, works in a Pro-Women manner.
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% Mark T. Brown, The Morality of Abortion and the Deprivation of Futures, Journal of Medical Ethics, Vol. 26,
No. 2 (Apr) 106 (2000).

%7 Saseendran Pallikadavath and R. William Stones, Maternal and Social Factors Associated with Abortion in
India: A Population-Based Study, International Family Planning Perspectives, Vol. 32, No. 3 (Sep) 122 (2006).
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